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REINSTATEMENT OF POLICY 


The beneficiary under a policy issued by defend- 
ant insurer brought an action, following the death of 
the insured, to recover the proceeds of said policy. 
By way of affirmative defense, the insurer alleged 
that the insured, during his lifetime had allowed the 
policy to lapse, but had applied for and been granted 
reinstatement. However, in his application for rein- 
statement, it is alleged that the insured made misrepre- 
sentations as to the condition of his health since the 
time when the policy was first issued and that such 
conduct constituted fraud entitling the insurer to 
void the reinstatement. The policy contained a 
clause making it incontestable after it had been in 
force for two years. It had been in force for over 
two years at the time it was allowed to lapse. 


Effect of Reinstatement 


It is conceded that the only contract of insurance 
existing between the insurer and the insured was the 
original contract and that no new contract of insur- 
ance was entered into when the policy was reinstated. 
The effect of the reinstatement was to cancel the for- 
feiture and revive the original policy. However, the 
agreement for reinstatement constituted a separate 
contract between the parties and it is this contract, 
not the original policy, which the insurer claims was 
void. The incontestability clause contained in the 
policy was not a part of this separate contract. 


Defense Upheld 


In McMahon v. The Continental Assurance Com- 
pany, the Illinois Appellate Court held that the rein- 
statement contract was subject to attack on the 
ground of fraud and was void, so that the forfeiture 
of the original contract had not been cancelled nor 
the original policy revived. The lower court had 
sustained plaintiff’s motion to strike that part of 
defendant’s answer which alleged this affirmative 
defense, but on this appeal, that order was reversed 
and the case remanded with directions to the lower 
court to vacate its order. See { 501,733. 


Printed in U. S. A. 


Published weekly by Commerce Clearing House, Inc., 214 N. Michigan Ave., Chicago, 
Illinois, Subscription Rates: one year, $10; with full text reports and bound volumes, 
$25 per year for each selective unit, except Automobile which is $35 per year; single copy 
of weekly number, 25 cents. Entered as second class matter January 25, 1939, at the 
post office at Chicago, Illinois, under the Act of March 3, 1879. Copyright 1941 by 
Commerce Clearing House, Inc, All rights reserved. 





THE INSURANCE LAW JOURNAL January 23, 194) 


RETENTION CLT TE TINT tee, 


% UNITED STATES SUPREME COURT fendant landlord, holding that it was the duty of the land- 


ACTIONS 
The United States Supreme Court, on January 20, 1941, 


denied certiorari in the following cases: 


Missouri Pacific Transportation Co. v. George [8 Automobile 
Cases 713]. 

Baltimore & Ohio Railroad Co. v. Joseph, Admr. [7 Automobile 
Cases 950]. 

Mutual Benefit Health & Accident Association v. Miccolis [4 
Life Cases 711]. 


% NEGLIGENCE »% 
(Other than Automobile) 


Emergency Descent of Airplane.—Where plaintiffs’ minor son 


was killed by the forced descent of an airplane owned and 
operated by defendants, defendants’ motion for a directed 
verdict was held to have been properly overruled, the court 
stating that there was sufficient evidence of negligence to 
require submission of the case to the jury. (Kadylak et al. 
v. O’Brien et al., U. S. Dist. Ct., W. D. of Pa.)... 401,947. 


Pedestrian Struck by Street Car—Contributory Negligence.—A 


decedent was contributorily negligent as a matter of law 

where, knowing a street car was approaching at an ordinary 

rate of speed, he walked in front of it when it was so close 

that it struck him before he was able to walk across the 

first rail of the track. (Russell v. Richardson, Ill. App. Ct.) 
..§ 401,956 


Pedestrian Struck by Street Car.—Plaintiff sued to recover 


damages for injuries sustained when he was struck by 
defendant’s street car. The court, on appeal, held that ‘if in 
exposing himself to danger, plaintiff was negligent, recovery 
could not be had under the doctrine of last clear chance, 
for the evidence was insufficient to permit a finding that 
defendant knew of plaintiff’s helpless condition. The lower 
court erred in refusing defendant’s request to charge that 
the doctrine of last clear chance was inapplicable and that 
if any negligence on the part of plaintiff contributed to the 
accident, he could not recover. (Hernandez v. Brooklyn and 
Queens Transit Corp., N. Y. Ct. of App.).. .§ 401,952. 


Passenger Injured—A judgment entered in favor of plaintiff, 
a passenger who was injured when she fell from defendant’s 
street car, was affirmed on appeal, the court finding no merit 
in defendant’s contention that the jury was improperly 
charged. (Maciejewski v. Richardson et al., Recrs., Ill. App. 
Ct.)...$ 401,955. 


Child’s Fall into Drainage Ditch.—Plaintiff’s intestate, a minor, 


sustained injuries resulting in her death when she attempted 
to jump a drainage ditch located within a street right of 
way. A judgment entered in favor of defendant was re- 
versed on appeal, the court holding that “the City is under 
a duty to use ordinary care to see that its streets within 
their boundaries are maintained and kept in a reasonably 
safe condition for the legitimate use of those who are using 
the same and exercising due care for their own safety.” 
(City of Knoxville v. Suffridge, Admr., Tenn. Supreme Ct.) 
.. 7 401,953. 


Municipality’s Liability—Plaintiff brought suit to recover 


damages for injuries alleged to have been sustained when he 
tripped and fell on a defective sidewalk. Plaintiff introduced 
evidence which clearly showed that the sidewalk at the 
time of the accident was so broken up and out of repair that 
it was dangerous and unsafe for pedestrians. Defendant 
introduced no evidence as to the accident and made no 
attempt to contradict the evidence offered by plaintiff. The 
court affirmed a judgment entered in favor of plaintiff. 
(Opat v. City of Chicago, Ill. App. Ct.). . .§ 401,954. 


Child’s Fall Through Skylight.—Plaintiff instituted an action to 


recover damages caused by the death of his intestate, a 
minor, who fell through a skylight while playing on a roof. 
The court reversed a judgment entered in favor of de- 


lord to keep the roof and the skylight thereon in a reasonably 
safe condition. (Mercier, Admr. v. Bushwick Savings Bank, 
N. Y. Supreme Ct., App. Div.).. . 401,934. 


Fall into Unguarded Elevator Well.—Defendant’s motion for a 
directed verdict was held to have been properly denied in aq 
suit brought by plaintiff, a business visitor of defendant's 
tenant, to recover damages for injuries sustained when he 
fell into an unguarded elevator well in defendant’s ware- 
house. (Story v. Lyon Realty Corp., Mass. Supreme Jud. Ct.) 
.. .§ 401,942. 


Fall of Ceiling.—Plaintiffs, husband and wife, brought suit to 
recover damages resulting from injuries sustained by the 
wife when a ceiling fell in the apartment which plaintiffs 
occupied. The building was owned by one of the defend- 
ants and managed by the other defendant. Defendants’ 
motions for directed verdicts were held to have been properly 
denied, the court stating that it was for the jury to say 
whether or not defendants were reasonably diligent in 
making repairs which they conceded should have been made. 
(Spinney v. R. M. Bradley & Co., Inc., Mass. Supreme Jud. 
Ct.).. .] 401,945. 


Fall on Steps at Hotel Entrance.—In a suit brought by plaintiff 
to recover damages for injuries sustained when she fell at 
the entrance of defendant’s hotel as she attempted to nego- 
tiate certain steps, the court held that the evidence of de- 
fendant’s negligence was sufficient to justify the verdict 
returned in favor of plaintiff. It was further held that the 
lower court did not err in giving and refusing certain in- 
structions on the issues of contributory negligence and as- 
sumption of risk. (Snodgrass v. Turner Tourist Hotels, Inc, 
N. M. Supreme Ct.).. .] 401,949. 


Fall on Ice.—Where plaintiffs, husband and wife, brought an 
action to recover damages caused when plaintiff wife fell on 
ice in front of defendant’s premises, the court held that the 
charge to the jury was confusing, and for this reason re- 
versed judgments entered in favor of plaintiffs. (Alice 
Taylor v. Mansfield; William Taylor v. Same, N. Y. Supreme | 
Ct., App. Div.). . . | 401,925. 


Slight Elevation in Sidewalk.—Where plaintiff, a pedestrian, 
fell on a sidewalk, covered with snow and ice, at a point 
where there was a slight elevation in the pavement, the court 
denied a recovery on the ground that it was not clearly 
shown that the elevation was the cause of her fall, and for 
the further reason that the alleged defect was so trivial as 
not to impose liability upon either the defendant property 
owners or defendant city. (Davis v. Potter et al., Pa. Su- 
preme Ct.)...9 401,931. 


Liability of Charitable Institutions.—Plaintiff, a paying patient 
in defendant hospital, suffered injury when he was burned 
as the result of the negligence of a nurse employed by 
defendant. The court reversed a judgment entered for de- 
fendant on the ground that it found no sound and satisfying 
legal principle which formed a just basis for exempting 
defendant from liability. (Nicholson v. Good Samaritan Hos- 
pital, Fla. Supreme Ct.).. . J 401,929. 


Immunity from Suit.—Defendant was incorporated by a special 
act of the legislature to maintain and operate institutions for 
the care of such delinquents as might be committed to it 
by any court of criminal jurisdiction. Plaintiff, a delinquent 
who brought suit to recover damages for injuries sustained 
while he was in defendant’s care, was denied a recovery on 
the ground that defendant, performing the work of the state, 
was immune from liability for negligence of its servants. 
(Bloom et al. v. Jewish Board of Guardians, N. Y. Supreme 
Ct., App. Div.).. .] 401,936. 


Physician’s Liability —Plaintiff, suffering from a skin disease, 
consulted defendant, a physician, who prescribed a course 
of ten actinic light treatments. After the second treat 
ment, there were second degree burns on plaintiff's body. 
In a suit brought to recover damages for the injuries sus- 
tained, the court held that the findings of the trial court 
that defendant was negligent in the examination, diagnosis, 
and prescribed treatment were supported by the evidence 
and would not be disturbed. (Levenson v. Ruble, Mass. 
Supreme Jud. Ct.).. .§ 401,943. 


Paragraph (]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Duty of Hospital to Invitee.—A plaintiff who entered a medical 
clinic to have his eyes examined was an invitee, and the 
clinic was under a duty to maintain its entrance in such 
condition that it would be reasonably safe with respect to 
infirm people. (The Norwood Climc, Inc. v. Spann, Ala. 
Supreme Ct.).. .] 401,946. 


Sewage Disposal Plant—Offensive Odors.—Plaintiffs’ com- 
plaint alleged thirty causes of action, all substantially 
identical, for a judgment restraining defendant village from 
operating a sewage disposal plant. The motion to dismiss 
the complaint was granted, the court holding that the com- 
plaint failed to show compliance with the provisions of the 
Village Law requiring written notice of the claim to the 
village. (Schenker et al. v. The Village of Liberty, N. Y. 
Supreme Ct., App. Div.). . .[ 401,941. 


Defective Cable.—Plaintiff, employed by an independent con- 
tractor who was engaged by defendants to paint a smoke 
stack, sustained injuries while being hoisted to the top of 
the stack when a cable used for that purpose broke. The 
court held that defendants, who had knowledge of the de- 
fective condition of the cable, were under a duty to warn 
plaintiff of their failure to maintain the cable in a reasonably 
safe condition. (Sorrentino v. Graziano et al., Pa. Supreme 


Ct.).. .§ 401,932. 


Sagging Wires.—Plaintiff brought an action to recover dam- 
ages for the death of her intestate, alleging that defendants 
were negligent in permitting uninsulated wires of a power 
line to sag and come so close to the branch of a tree which 
the deceased had climbed that he was caused to come in 
contact with the wires. The court affirmed a judgment of 
nonsuit as to defendant power company, but reversed it as 
to the other defendant, the builder and owner of the line. 
(Oesterreich, Admx. v. Claas et al., Wis. Supreme Ct.)... 
{ 401,937. 


Damage Caused by Excavating.—Plaintiff brought two suits 
against defendant, who was engaged in excavating public 
streets, to recover for damage to a sidewalk and for the 
destruction of certain trees. The court, on appeal, held that 
these two suits were based upon different transactions and, 
therefore, a judgment dismissing plaintiff's complaint in the 
“sidewalk” case did not bar the bringing of the suit seeking 
to recover damages caused by the destruction of the trees. 
(Baird v. Thibodo, La. Ct. of App.). . .{ 401,935. 


Blasting Operations—A judgment entered for plaintiff, in a 
suit brought to recover damages alleged to have been caused 
by blasting done by defendant in clearing stumps from the 
right-of-way for a highway adjacent to plaintiff’s residence, 
was reversed on appeal on the ground that certain state- 
ments made by plaintiff’s counsel were prejudicially errone- 
ous and, for the further reason, that the trial judge gave an 
erroneous instruction on the issue of defendant’s negligence. 
(Standard Paving Co. v. McClinton, Tex. Ct. of Civ. App.) 
.. 7 401,940. 


Liability of General Contractor.—Plaintiff had entered premises 
where construction work was going on for the purpose of 
securing employment. He sustained injuries when he tripped 
into a hole dug for a foundation “caisson” and came in con- 
tact with an iron rod which projected upward from the 
concrete “caisson” that was in the hole. The court entered 
judgment for defendant, holding that there was no evidence 
tending to show that defendant was negligent. (Forgione 
v. Frankini Construction Co., Mass. Supreme Jud. Ct.)... 
1 401,944. 


Negligent Setting of Fire—Rulings.—Where a plaintiff brought 
suit to recover damages for a fire allegedly occasioned by 
defendant’s negligence, it was error for the trial judge to 
deny defendant’s requested ruling that the evidence war- 
ranted a finding for defendant, and a general finding for 
plaintiff did not make the denial of the requested ruling free 
from error. (Home Savings Bank v. Savransky, Mass. Su- 
preme Jud. Ct.)...§ 401,950. 


Burns Resulting from Permanent Wave.—Plaintiff sustained a 


third degree burn while receiving a permanent wave. In 
a suit brought against defendants, the manufacturer and dis- 
tributor of an article called a “vapet” used in the wavin 
process, the court reversed a judgment entered for plaintiff, 
holding that plaintiff did not sustain the burden of proving 
that the accident was due solely to defendants’ negligence in 
placing an inherently dangerous article on the market, or 
that the “vapet” manufactured and distributed by them was 
defective. (Kempf v. Zotos Corporation et al., N. Y. Su- 
preme Ct., App. Div.). . . 401,927. 


Head Burns.—Plaintiff, while being given a permanent wave, 


suffered a burn on the left temple. The court affirmed a 
judgment for plaintiff, holding that, from the evidence in 
the case, the jury could find that plaintiff’s injury resulted 
from improper adjustment of the heating or the protective 
appliances, or from too great or too prolonged application 
of heat. (Dragan v. Artiste Permanent Wave Co., Mass. 
Supreme Jud. Ct.).. .§ 401,938. 


Rugs Damaged.—Plaintiff brought an action against Lux 


Cleaners, Inc. to recover for damages to his rugs, which 
had been delivered to defendant Lux for the purpose of 
being cleaned. Lux Cleaners impleaded defendant Mottle, 
alleging that he had performed the services in cleaning 
plaintiff's rugs. A judgment entered in favor of Lux 
Cleaners against Mottle was reversed on appeal, the court 
holding that the evidence as to the value of the rugs at the 
time they were purchased by plaintiff was wholly insufficient 
to sustain the judgment entered by the trial court. (Maguire 
v. Lux Cleaners, Inc.; Lux Cleaners, Inc. v. Mottle, d. 6. a. 
Mottle Cleaners, Ill. App. Ct.). . .] 401,939. 


Contributory Negligence.—Instructions on contributory negli- 


gence were held to be erroneous for the reason that the jury 
could well have believed that defendant had failed to estab- 
lish a case of contributory negligence because of its failure 
to produce witnesses to testify thereto. Where it may 
legitimately be inferred from plaintiff's own evidence that 
plaintiff was contributorily negligent, there is no burden 
of proof resting upon defendant. (Denham Theatre, Inc. v. 
Beeler, Colo. Supreme Ct.). . . J 401,933. 


Impleading of Defendants.—An order of the trial court direct- 


ing that appellant be brought in as an additional party 
defendant was reversed on appeal, the court holding that 
under the allegations in the complaint, a judgment recovered 
by plaintiff could be based entirely or in part upon the sole 
negligence of the original defendants, having nothing to do 
with the additional defendant. (Schwarts v. Crawford et al., 
N. Y. Supreme Ct., App. Div.). . .§ 401,926. 


Practice and Procedure—Verdicts.—In a suit brought by 


plaintiff against defendants, the owner and tenant of cer- 
tain premises, to recover damages caused by a fall on said 
premises, the court submitted two forms of verdict to the 
jury, one finding both defendants guilty and assessing dam- 
ages, and the other finding both defendants not guilty. An 
order granting plaintiff a new trial on the ground that addi- 
tional verdicts should have been submitted was reversed on 
appeal. (Eizerman v. Kypros, d. b. a. Ideal Meat Market, et al., 
Ill. App. Ct.) . . .{ 401,928. 


Examination before Trial.—Plaintiff’s motion for an examina- 


tion before trial of defendant Board of Education was held 
to have been properly denied, the court holding that de- 
fendant, a public corporation, was not subject to examination 
before trial under the provisions of the Civil Practice Act. 
(Rucker et al. v. Board of Education of the City of New York, 
N. Y. Ct. of App.). . .§ 401,930. 


Presumption of Vexatious Litigation.—A plaintiff in a personal 


injury case took a nonsuit, and, without paying the judgment 
entered against him, filed a second suit pertaining to the 
same cause of action. He did not overcome the presump- 
tion that the second suit was vexatious by filing an affidavit 
averring that he was insolvent and could not pay the judg- 
ment and that three other persons had been injured under 
similar circumstances. (State of Florida ex rel, Larkin v. 
Bird, Fla. Supreme Ct.). . .§ 401,948. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





THE INSURANCE LAW JOURNAL 


Sufficiency of Complaint.—Plaintiff, while a prisoner in the 
City Workhouse, was loaned by the agents of the City to 
a boiler and tank company to assist in the erection of a 
smokestack on the oil house of the City. While the smoke- 
stack was being raised with a block and tackle, the tackle 
broke, causing the smokestack to fall upon plaintiff. In an 
action brought by plaintiff to recover damages for the in- 
juries sustained, the court held that plaintiff's declaration 
failed to state a cause of action against the City. (Foster v. 
City of Chattanooga, Tenn. Supreme Ct.).. . 401,951. 


* LIFE x 


Gift of Policies to Beneficiary —An unqualified gift of policies 
to the beneficiary made her the owner of the policies free 
from any control by the insured and said insured could not 
subsequently obtain possession of such policies. (Ponlain v. 
Sullivan, Mass. Supreme Jud. Ct.). . .{ 501,718. 


Beneficiary’s Interest Attached.—The interest of a beneficiary 
under a certificate issued by defendant beneficial association 
was held to be attachable by a creditor of said beneficiary, 
there being no statutory exemption accorded such interest. 
(Mamilin v. Genoe et al., Pa. Supreme Ct.)...{ 501,721. 


Change of Beneficiary—Under a policy where the right to 
change the beneficiary was reserved, the court recognized 
the expressed intention of the insured to make such a change, 
said intent being expressed by a duplicate policy which the 
insured had requested the insurer to issue, and the new 
beneficiary was held entitled to the proceeds as against the 
original beneficiary who held the original policy. (Metro- 
polttan Life Ins. Co. v. Jokiel et al., Il. App. Ct.).. .§ 501,724. 


Beneficiary Subject to Change.—A member of a policemen’s 
relief association, which was held to be a mutual benefit 
society not subject to the statutory regulations imposed on 
fraternal benefit orders, has the right to change the bene- 
ficiary under his certificate without the consent. of the 
previous beneficiary. (Fain v. Feldman et al., Ga. Supreme 
Ct.). . .§ 501,729. 


Exclusive Method to Change Beneficiary.— Method provided by 
policy was the exclusive method for effecting a change of 
beneficiary and directions made by the insured in his will 
could not operate to effect a change. (Metropolitan Life Ins. 
Co.: Justice, Exr. v. Jones, Ill. App. Ct.).. § 501,734. 


Eligible Beneficiaries.—The by-laws of a fraternal beneficiary 
society organized under statutes limiting the classes of 
persons who may be beneficiaries under policies issued by 
such society can not enlarge the classes designated by the 
statute and a change of beneficiary to designate one not 
within such classes is not valid and does not deprive the 
prior eligible beneficiary of her right to the proceeds of the 
policy. (Bryant v. Tunstall et al., Va. Supreme Ct. of App.) 
.. $01,737. 


Intent to Change Beneficiary.—Evidence was held insufficient 
to show that the insured had made any attempt to change 
the beneficiary under his policies, none of the requirements 
thereof relative to change having been complied with. The 
beneficiary was entitled to insist upon a compliance with 
such requirements. (The Prudential Ins. Co. of America v. 
Mants et al., N. J. Chance. Ct.). . .§ 501,738. 


Forfeiture of Policy.—The default by the insured in payment 
of premiums within the three year period following the 
issuance of the policy operated to forfeit the policy under 
the terms thereof and the beneficiary, following the insured’s 
death, could not claim any rights under the forfeiture pro- 
vision. (Ex parte Peebles (Pan-American Life Ins. Co. v. 
Peebles), Ala. Supreme Ct.). . .§ 501,739. 


‘onversion of Group Insurance.—Under group policy which 
gave the insured employee the right to convert his insurance 
into a life policy if the insurer was notified within thirty-one 
days after the termination of his employment of his desire 
so to do, the employer company which continued paying 
premiums for over a year after the employee was discharged 


January 23, 1941 


was not obligated to notify the insured when such payments 
were discontinued. (Betteley et al. v. The Equitable Life 
Assur. Society: The Fischer Brothers Co., Ohio Supreme Ct.) 
.. $501,716. 


Temporary Contract for Insurance.—Receipt given to the ap- 
plicant when he signed his application and paid an advance 
premium was held to be a binder and to constitute a tem- 
porary contract of insurance protecting the application from 
the time when the application was signed and the premium 
paid. (Duncan v. John Hancock Mutual Life Ins. Co., Ohio 
Supreme Ct.)... 501,717. 


Group Policy—Temporary Layoff—Under terms of group 
policy issued by defendant to employer of plaintiff’s husband, 
the employment of the husband was deemed to continue for 
two months after a temporary layoff, the policy so providing, 
and the insurance was in force at the date of his death 
which was within the two months’ period. (Kolodziej v. 
Metropolitan Life Ins. Co., Ill. App. Ct.).. .] 501,735. 


Notice of Disability—-Under terms of policy, proof of dis- 
ability was not a condition precedent to the insurer’s liability 
for disability benefits and the insanity of the insured which 
prevented his furnishing of such notice operated as an 
excuse. (The Mutual Life Ins. Co. of N. Y. v. Heilbronner, 
Guardian, U. S. Dist. Ct., E. D. Mo.)...§ 501,727. 


Proof of Disability—Where proof of disability was a condition 
precedent to the liability of the insurer under the disability 
benefit provisions of the policy, the failure of the insured to 
furnish such proof prevented recovery under the policy, 
which subsequent to the insured’s disability had lapsed for 
non-payment of premiums. (Texas Life Ins. Co. v. Sharp, 
Tex. Ct. of Civ. App.)...§ 501,731. 


Loss of Hand.—Recovery of indemnity provided for in the 
event of the insured’s loss of a hand by severance at or 
above the wrist joint was not allowed where, after the 
accident, three fingers and part of the hand were not am- 
putated. (Pilling v. Metropolitan Life Ins. Co., Tenn. Supreme 
Ct.)...§ 501,725. 


Accidental Death.—Beneficiary has burden of proving that 
death of insured was accidental and not within the limitations 
to liability under the policy nor the exceptions to the clause 
providing for the accidental death benefit. (Langlits v. 
American National Ins. Co., Tex. Ct. of Civ. App.)... 
q 501,720. 


Accidental Death Benefit—Cause of Death—Misleading in- 
structions to the jury were the basis of the court’s reversal 
of a judgment entered on the jury’s verdict in an action to 
recover accidental death benefits. A new trial was awarded. 
(The Real Estate Trust Co. of Philadelphia, Trustee v. Metro- 
politan Life Ins. Co., Pa. Supreme Ct.).. .¥ 501,723. 


Death Caused by Fall.—Plaintiffs sustained burden of proving 
that death was caused by accidental fall of insured which 
resulted in fracture at base of skull and was not attributable 
to influenza from which the insured had been suffering. 
(400 Co. v. Jones et vir., Tex. Ct. of Civ. App.) 


Misrepresentations in Application—Sound Health—No re- 
covery was allowed under policy which was obtained by 
fraud in misrepresenting the condition of the insured’s 
health in the application, the said insured not being in sound 
health on the date the policy was issued as was required 
thereby. (Hughes v. American National Ins. Co., Tex. Ct. of 
Civ. App.).. .§ 501,719. 


Assignment of Policy.—Receiver of bank to which policy had 
been assigned to secure certain unsecured indebtedness was 
held to be the owner of the policy and entitled to the pro- 
ceeds thereof, the bank having made an allowance for the 
policy in a composition settlement with the insured. (Picher, 
Recr. People’s-Ticonic Natl. Bank v. Brisk, Admr. et al., U. S. 
Dist. Ct., D. Me., S. D.)...4 501,732. 


Disability of Veteran.—In action to recover disability benefits 
provided under policy of war risk insurance, evidence was 
insufficient to support finding of lower court in favor of 
veteran and on appeal an order was entered directing a 
verdict for the government. (United States of America v. 
Halliday, U. S. C. C. A., 4th C.).. . 501,736. 
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LIFE—Continued 


Reinstatement of War Risk Policy —In action to recover dis- 
ability benefits provided under a policy of war risk insurance, 
question as to whether the insured made misrepresentations 
in his application for reinstatement with intent to defraud 
was properly left to the jury and by it resolved in favor of 
the insured’s administratrix. (United States of America v. 
Robins, Admx., U. S. C. C. A., 5th C.).. . 501,740. 


Agreement to Share Commission.—Plaintiff, not a licensed 
broker, was precluded from recovering a part of a commis- 
sion earned by defendant with the assistance of plaintiff, 
the ordinances of the City of Chicago prohibiting a licensed 
broker from paying commissions or compensation to one 
who is not licensed. (Bicek v. Royal, Ill. App. Ct.) 

q 501,722. 

Contract for Guaranteed Monthly Income.—Contract executed 
in 1915 and providing for a guaranteed monthly income was 
held to be abrogated by subsequent contracts entered into 
in 1924 and 1935. (Burns v. Reliance Life Ins. Co., W. Va. 
Supreme Ct. of App.)...§ 501,728. 

Effective Date of Policy—Ambiguity created by inconsistency 
between provision in policy providing that policy should be 
effective on registered date and provision in application 
providing that policy should be effective when first premium 
was paid was veneivad in favor of the insured, the latter 
provision controlling. (Tucker v. Equitable Life Assurance 
Society of the U. S., U. S. Dist. Ct., E. D., Mo.).. .9 501,726. 


% AUTOMOBILE * 


Meaning of “Theft” in Insurance Policy—The person whom 
plaintiff had hired to clean and simonize his car went for a 
ride and accidentally wrecked the car. The court refused 
to hold that “theft” required an intent to permanently de- 
prive the owner of his property and held plaintiff’s theft 
insurer responsible for the damage sustained. (Penn. In- 
demnity Fire Corp. v. Aldridge, U. S. Ct. of App., D. C.) 

{ 703,779. 
‘Insurer’s Liability for Satisfaction of Judgment.—The judg- 
ment, entered against the estate of defendant’s insured and 
for which plaintiff sought satisfaction from defendant was 
entered after a judgment in favor of the insured had been 
vacated on a petition upon which ro service had been made 
against the insured or his personal representative. Since 
the absence of service rendered the vacation of the judgment 
void, the subsequent judgment was of no effect and defendant 

could not be held responsible for its satisfaction. (Noyes v. 

Bankers Indemnity Ins. Co., Mass. Supreme Jud. Ct.) 

{ 703,783. 


Claims against Insolvent Insurance Company.—The receiver of 
an insurance company denied liability for claims, arising out 
of an automobile collision, for the reason that said claims 
were not reduced to judgments until after the order of 
liquidation and, hence, were contingent and not provable. 
The court, however, held that the insurance company’s 
liability was fixed at the time of the accident and refused to 
dispose of the claims upon a technical consideration of dates. 
(The People of the State of Illinois, ex rel. Palmer v. Fort 
Dearborn Ins. Co., Ill. App. Ct.). . . 703,787. 

Waiver of Condition in Insurance Policy.—Plaintiff recovered 
the amount of a default judgment obtained against defend- 
ant’s insured, the court holding that defendant insurance 
company had waived the insured’s breach of the condition 
in the policy requiring that process in plaintiff's suit against 
the insured be forwarded to the insurance company. (A-1 
Cleaners & Dyers, for the use of Sheldon v. American Mutual 
Liability Ins. Co., Ill. App. Ct.).. . 703,788. 

Coverage of Insurance Policy.—The policy procured by de- 
fendant, as required by law as a condition precedent to 
operating a bus passenger line, insured two specifically 
described vehicles and any vehicle substituted therefor. It 
was held that the policy covered an automobile which was 
used in conjunction with another car over a regular route 
while a ‘specifically described bus was being repaired. 
Litigation began in Mississippi. (Lloyds America et al. v. 
Ferguson et al., U. S. C. C. A., 5th C.).. . 703,807. 


Occupant of Truck Injured.—Plaintiff’s intestate, familiar with 
the route of the truck in which he was standing, turned from 
the direction of the truck’s progress shortly before reaching 
a low underpass. He was standing on two beer cases and 
was struck by a beam of the underpass. Those responsible 
for the operation of the truck were not held responsible for 
his resulting death. (Deskins, Admr. v. Warden et al., W. Va. 
Supreme Ct. of App.). . .] 703,790. 


Dispute as to Identity of Driver of Truck.—Three men. set out 
on a short trip in a truck owned by defendant’s intestate and 
on the return trip were found near the overturned truck in 
which they had been traveling. There was a dispute as to 
which of the men was driving at the time of the accident, 
but the jury, on sufficient facts, resolved the controversy 
against defendant who was held answerable for the death 
of the two men who accompanied her intestate. (Flick et al. 
v. Shimer, Admx., Pa. Supreme Ct.). . .] 703,793. 


Proximate Cause of Rear-End Collision.—Conceding that de- 
fendant was negligent in parking his car in the manner in 
which he did, such negligence was not the proximate cause 
of the accident which occurred after he had again started 
his car and had passed plaintiff’s approaching vehicle ; plaintiff’s 
car collided with the rear of a vehicle which had been 
parked opposite defendant’s. (Ruggles v. John Deere Plow 
Co., Tex. Ct. of Civ. App.). . .] 703,803. 


Car Bearing Dealer’s License Plate—Evidence that an auto- 
mobile, at the time of an accident bore a dealer’s license 
plate which could not lawfully be used except on automobiles 
held for sale or demonstration purposes raised a presumption 
that the driver was acting as the dealer’s employee with 
authority to demonstrate the car. In the instant case, how- 
ever, this presumption was clearly rebutted by the evidence 
that the driver was on a private mission. (Norton et al. v. 
Harmon, Okla. Supreme Ct.).. . J 703,804. 


Approaching Vehicles Collision.—It was alleged that appellant’s 
employee stopped a truck and trailer on the highway to 
make an adjustment and that a vehicle in passing said truck 
and trailer collided with plaintiff’s truck. The jury held 
appellant responsible for plaintiff’s damages and the appeal 
court, finding no reversible error, affirmed the judgment 
entered on the verdict. (Glass v. Miller et al., Ohio Ct. of 
App.). . . 703,805. 


Wanton Misconduct of Host.—When defendant noticed that, 
because of the slippery condition of the highway, he could 
not remain behind a bus which was moving slowly prepa- 
ratory to stopping, he attempted to pass the bus on the 
left; his car skidded and collided with an approaching 
vehicle. The evidence being insufficient as a matter of 
law to sustain a charge of wanton misconduct, defendant 
was not held responsible for injuries sustained by a guest. 
(Hottel v. Read, Ohio Ct. of App.)...{ 703,806. 


Automobile Skidding Across Trolley Car Tracks.—Plaintiff 
was denied recovery for the death of her husband who was 
killed when the southbound automobile in which he was 
riding skidded across the street and was struck by defend- 
ant’s northbound trolley car. The evidence was insufficient 
to establish negligence on the part of the trolley car motor- 
man. (Cox v. Wilkes-Barre Ry. Corp., Pa. Supreme Ct.)... 
{ 703,798. 


Failure to Stop on Signal from Pedestrian.—The court refused 
to hold that a reasonable man, traveling unarmed on a 
lonely country road at midnight, would stop his car for a 
stranger who was trying to halt him by walking into the 
path of his car, waving a stick. The driver’s employer 
could not be held liable for such a pedestrian’s death. 
Litigation began in Mississippi. (Carey-Reed Co. v. Carney, 
Admr., U. S. C. C. A., 5th C.). . . | 703,792. 


Pedestrian Injured Crossing Road Diagonally.—Although 
plaintiff testified that, before beginning his diagonal cross- 
ing of a road, he looked in both directions, it was apparent 
from the evidence and physical facts that, had he looked 
carefully, he would have noticed the proximity of defend- 
ant’s truck. He was, therefore, denied recovery for per- 
sonal injuries sustained when the truck struck him. (Glancy 
v. Meadville Bread Co. et al., Pa. Supreme Ct.). . .§ 703,797. 
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AUTOMOBILE—Continued 


Pedestrian Injured.—Plaintiff was denied recovery for injuries 
sustained while crossing the street in the middle of the 
block, the court holding him contributorily negligent in 
failing to continue to observe the progress of defendant’s 
automobile after first noting its approach. (Goldberg v. 
Kelly, Pa. Supreme Ct.).. . J 703,800. 


Relative Rights of Pedestrian and Motorist.—Despite plaintiff's 
claim that he was struck while crossing the street at a 
crosswalk and with the lights in his favor, the court upheld 
a charge that, in crossing a street, “a pedestrian has an 
equal right with a driver, but no more,” and the judgment 
on the jury’s verdict in favor of defendant was affirmed. 
(Schaffer v. Gambetta, N. Y. Supreme Ct., App. Div.) 

7 703,802. 


Sudden Stopping of Bus.—When defendant’s bus was brought 
to a sudden stop, a passenger was thrown forward against 
an iron bar, suffering injuries which led to her death. 
Despite defendant’s explanation that the stop was neceéssi- 
tated by the unexpected movement of a parked car, the 
jury held defendant responsible for the injuries sustained 
by the passenger and the judgment entered upon the jury’s 
verdict was affirmed on appeal. (Sheldock v. Wyoming Valley 
Autobus Co., Pa. Supreme Ct.). .. 703,796. 


Policeman Thrown from Running Board.—Plaintiff was denied 
recovery for the wrongful death of her husband, a police 
officer, who was thrown from the running board of defend- 
ant’s car when it was brought to a sudden stop at an inter- 
section. The police officer was held contributorily negligent 
as a matter of law. (Valente v. Lindner, Pa. Supreme Ct.) 

q 703,801. 


Left Turn at Intersection.—A passenger in a truck recovered 
compensation for personal injuries sustained when the truck 
turned left at an intersection and was struck by defendant's 
tractor-trailer combination. The jury found that plaintiff 
was not contributorily negligent. The jury also found that 
the truck driver was not negligent and, hence, no negligence 
could be imputed to plaintiff. (Harris v. E. Oostdyk Motor 
Transportation Corp. et al., Pa. Supreme Ct.).. J 703,794. 


Wire Sagging over Public Road.—Judgments against the 
Western Union Telegraph Company for damages resulting 
from a wire sagging over a public road in such way as 
to interfere with lawful highway travel were affirmed on 
appeal. (Campbell v. Western Union Telegraph Co.; Breen 
v. Same; Solis v. Same; Proctor v. Same; Woodcock v. Same; 
Dustin v. Same, Pa. Supreme Ct.).. .§ 703,799. 


Motor “Bike” Struck.—A bicyclist recovered compensation for 
personal injuries and property damages sustained when his 
motor “bike” was struck by a car which was started up 
from its parked position on his side of the street just as 
he was swinging to the left to pass it. The evidence was 
conflicting and the jury’s acceptance of plaintiff’s version 
of the accident was not erroneous. (Di Fulco v. Sharfstein 
et al., La. Ct. of App.).. .¥ 703,791. 


January 23, 1941 


Railroad Crossing Collision.—Plaintiff recovered compensation 
for the death of her intestate who was killed when his auto- 
mobile collided with defendant’s locomotive. The case was 
fairly tried and submitted to the jury and its verdict in 
favor of the plaintiff was sustained by the evidence. Cres 
ler v. Louisville & Nashville R. R. Co., U. S. Dist. Ct., E. D., 
Ill.) . . .§ 703,785. 


Pedestrian Injured on Private Railroad Crossing.—Plaintiff 
was injured when he was run down by a motor car oper- 
ated over his private railroad crossing. The speed of the 
car was not decreased and no alarm of its approach was 
sounded. The railway company and its employee, the oper- 
ator of the car, were held responsible for the accident by 
the jury. (C. N. O. & T. P. Ry. Co. et al. v. Bowman, Tenn. 
Ct. of App.).. .] 703,786. 


Imputation of Negligence of Driver to Owner.—The owner of 
the automobile which collided with a train of defendant 
was awarded his property damages, the court holding that, 
since the automobile was being operated with the owner's 
permission, but in his absence and not upon his business, 
the negligence of the operator could not be imputed to the 
owner. (Buckin, Sr. v. The Long Island R. R. Co.; Brandi 
v. Same; Buckin, Jr. v. Same, N. Y. Supreme Ct. App. Div.) 
.. 203,782. 


Res Judicata.—In the consolidated suit by the owners of two 
trucks which collided, one of the owners obtained a judg- 
ment for his property damages. In the subsequent suit by 
his truck driver, the court refused to rule that the driver’s 
right to recover had been established, under the principles 
of res judicata, by the judgment entered in favor of his 
employer. (Elder v. N. Y. and Pa. Motor Express, Inc., N. Y. 
Ct. of App.).. .] 703,789. 


Inadequacy of Damages.—Plaintiff was driving his team of 
mules hitched to a wagon when the wagon was struck 
from the rear by defendant’s automobile. The jury held the 
defendant responsible, but awarded damages so grossly 
inadequate as to indicate passion, partiality or prejudice. 
It was directed that a new trial be granted. (English v. 
Thrower, Springfield Ct. of App., Mo.)... 703,780. 


Credibility of Witnesses—The dismissal of the complaint of 
an injured pedestrian was affirmed. A dissenting judge, © 
however, was of the opinion that the credibility of defend- 
ant and his principal witnesses should have been submitted 
to the jury, there being evidence to create a doubt that the 
offending driver used defendant’s car without his consent. 
(Kohler et al. v. Eich, N. Y. Supreme Ct., App. Div.)... 
{ 703,781. 


Joinder of Additional Defendant.—The defendant against whom 
plaintiff sought damages sustained in an automobile col- 
lision sought to join as an additional defendant, the driver 
of plaintiff's car, claiming that the negligence of said driver 
was either the sole cause or a major contributing cause of 
the collision. It was held that, under the Rules of Civil 
Procedure, such grounding of liability in the alternative 
was permissible. (Rau v. Manko et al., Pa. Supreme Ct.)... 
{ 703,795. 
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